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The various Canadian human rights codes were not necessarily designed to protect hurt
feelings of designated groups. The intention was to prevent a situation in which an person was
denied basic goods and services on the basis of some prejudice or another. Yet we hear again
and again from editorials critical of the rights racket that the Commissions and Tribunals are
indeed prosecuting individuals and organizations for hurting the feelings of others, often without
any intention to do so. How did this happen?

One case that is routinely cited to justify the expansion into policing hurt feelings is from the BC
Human Rights Tribunal, which is well known for their liberal interpretations and habit of
stretching definitions. In Radek vs Henderson Development (Canada) and Securigard Services
, an aboriginal woman claims she was mistreated by security guards at a downtown Vancouver
mall. Being aboriginal, she assumed that the treatment was because of her ancestry. The
security guards denied the accusation of racism, insisting that their duties included keeping tabs
on “borderline suspicious” persons.

The tribunal member, Lindsay Lister (who is no longer with the BCHRT) distilled a selection of
her favorite books and musings by jurors past on the topic of discrimination, creating a
multi-headed hydra which consumes virtually any and every possible defence to discrimination.
They include (emphasis added):

- A valid reason is not a defence, since discrimination might still be a “factor” leading to the
discriminatory conduct

- The absence of intent or motivation is not a defence; the effect of the actions on the
complainant is the focus of the enquiry

- Direct evidence of discrimination is not required; inferences are enough

- Discrimination is usually the result of subtle unconscious beliefs, biases, and prejudices.



http://www.bchrt.bc.ca/decisions/2005/pdf/Radek_v_Henderson_Development_(Canada)_and_Securiguard_Services_(No_3)_2005_BCHRT_302.pdf
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Going by this set of criteria, it’s clear that the only thing required for a complaint to succeed is
for the complainant to believe that he or she was discriminated against, i.e. hurt feelings. This
criteria was used to convict constable Michael Shaw of unconscious racism in 2009, solely on
the basis of the complainant’s belief that the officer was racist.

Let’s apply this to a contemporary test case. Earlier this week, two lesbians were asked to
leave a Tim Horton’s

by the manager after a customer (a pastor) complained of their public displays of affection.
Indignant, the lesbians began to organize a protest, and considered launching a human rights
complaint.

Would that complaint succeed? You bet. The fact that the manager had a good reason — their
exuberant displays of affection were bordering on the obscene — isn’t a defence since their
identity as lesbians might still have been a “factor”. The fact that the pastor didn’t even know
they were lesbians (one of the women claims she is androgynous, and appears much like a
man) is not a defence, since no intent or motivation is required. And the fact that the pastor
presides over a gay-friendly church that welcomes homosexuals is irrelevant — the pastor is
already assumed to be unconsciously homophobic.

Indeed, the only thing needed for the complaint to succeed is for the complainants to prove that
there was injury to their “dignity, feelings, and self-respect”. After all, that’s the focus of the
enquiry.

Don’t let anyone tell you that the Commissions and Tribunals aren’t in the business of protecting
hurt feelings. It is actually clearly stated in most human rights codes. And there’s no defence to
a charge of hurt feelings.
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http://www.canlii.org/en/on/onhrt/doc/2009/2009hrto877/2009hrto877.html
http://life.nationalpost.com/2011/10/25/tim-hortons-protest-hits-snag-as-lesbian-and-gay-community-back-pastor/
http://life.nationalpost.com/2011/10/25/tim-hortons-protest-hits-snag-as-lesbian-and-gay-community-back-pastor/

